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THE PROHIBITION OF CARTELS – PROHIBITION  PER SE
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.

Cartel – is an unlawful agreement (collusion) between

competitors, that leads or might lead to the five most

dangerous to the economy consequences.

CARTEL – AGREEMENT BETWEEN COMPETITORS ON:

 prices; 

 participation in tenders; 

 market sharing; 

 setting-up the deficit; 

 boycott. 



CASES ABOUT CARTELS: FACT AT ISSUE

3

The fact at issue in cartel cases follows from the provisions of the Federal

Law “On Protection of Competition”.

What circumstances must be proven in cases of cartels:

а) verbal or written agreement, prohibited under P. 1 Art. 11 of the Law on

Protection of Competition.

b) subject of agreement - product (products) for which signed the

agreement, and in case of bid-rigging – subject of trade;

c) the territory of the agreement;

d) the duration of the agreement;

e) the membership of the agreement (undertakings– competitors);

f) the availability of consequences, set out in P. 1 Art. 11 of the Law on

Protection of Competition or the possibility of such consequences;

g) in case of ensuing of consequences, a causal link between the

agreement and consequences must be proven.



Innovations in market analysis

• Since 2015 in accordance to the Order of the FAS Russia №220 for cartel

cases (excluding bid-rigging) it is necessary to analyze competitive

situation on the commodity market, which should include the

following steps:

• а) determining the time span of the commodity market research;

• b) determining the product boundaries of the commodity market,

which is made on the basis of the agreement of undertakings, with

sings of the violation of antimonopoly legislation;

• c) definition of the market (geographic) boundaries of the commodity

market;

• d) establishing the existence of a competitive relationship between the

parties to the agreement.

• Market boundaries of the commodity market are determined by the

materials of the case on violation of antimonopoly legislation,

including territories, specified in the agreement of undertakings, with

signs of violation of antimonopoly legislation.
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CARTEL CASES: BURDEN OF PROOF AND 
ASSUMPTION
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Assumption of innocence – undertaking and its executives are

innocent, while in the prescribed manner, the existence of cartel and their

guilt is proved.

CONCLUSION: THE LAW OBLIGES US TO EXTREMELY

CAREFUL APPROACH TO THE PROOF OF CARTELS

Burden of proof in antimonopoly and administrative cases and also in

arbitration proceeding lies with the FAS Russia.

As a rule evidences for cartel cases are verified twice: first, by the

Commission of the FAS Russia, considering the case of violation of the

antimonopoly legislation and second, in case of appeal, considering the

case during the arbitration proceeding.



CARTEL CASES: SPECIFICS OF PROOF
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In terms of specifics of proof and the possibility of using economic

methods to do this, cartels can be divided into two large groups:

1.Cartels in the commodity markets;

2.Bid-rigging.

General rule for proving cartels in commodity markets: we need 

direct evidence of agreement, from each of them or from their 

combination, we can conclude the existence of the cartel. It may 

be:

- recognition of cartel participants;

- written agreements;

- testimony of witnesses;

- correspondence between the cartel participants;

- results of operational procedures.



Cartel cases: specifics of proof

• 1.1. Cartels in the commodity markets may not lead to the consequences

prohibited by law. For their proof it is necessary to have direct evidence, or

the body of evidence, of which you can clearly see the subject of this

agreement. In that case, the role of economic methods is minimal - to prove

that the agreement did not result in prohibited consequences.

• 1.2. Cartels on commodity markets, which resulted in consequences specified

in P. 1, 3, 4 or 5 of Part 1 of Article 11 of the Law on Protection of Competition.

Economic analysis is applicable to the proof of whether the effects came in

the form of price fixing, market sharing or the cessation of production of

goods.

• With some caution and in the aggregate with other evidences of the economic

analysis can be applied to other elements subject to proof of evidence, such

as the lifetime of the cartel or its geography.

• 2. Bid rigging. It can be proved with sufficient set of circumstantial evidence.

Economic analysis can be useful as an indirect evidence to disprove, for

example, the arguments of the defendants' inability to reduce the price at the

tender.
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CARTELON THE MARKET OF LIQUID CAUSTIC SODA
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FAS Russia made a decision on the violation of paragraphs 1, 3 and 4 of Part

1 of Article 11 of the Law on Protection of Competition.

In 2005, the chemical industry enterprises organized price fixing and market-

sharing cartel in the market of liquid caustic soda in terms of supply and list

of buyers. One way to maintain prices was to reduce the price of the

commodity. Organizer and coordinator of the cartel was "United Trading

Company." The cartel lasted until 2012 and the number of participants was

23 persons. The materials obtained during unscheduled unannounced

inspections (more than 10 in 7 regions of Russia) were the main evidence .

There were found written agreements, correspondence of cartel participants,

summary tables with data on volumes of supplies, which the coordinator of

the cartel led weekly during 7 years.

The economic analysis played the essential role in proving cartel. The

purpose of the analysis was to confirm the implementation of agreements by

cartel participants.



AGREEMENT OF MARKET SHARING
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TABLE OF SHARING THE VOLUME OF SUPPLY 
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Comparative economic analysis of the price of goods on the 

domestic market and export prices  
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Comparative economic analysis of purchase prices in the 
domestic market and export prices 
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The Geography of Deliveries, Organized by the cartel
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GEPSOL CARTEL
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FAS Russia considered the case against «Skoropuskovsky synthesis" and

LLC "Himkomplekt" abuse p.1 and p. 3 Part 1 Article 11 of the Law on

Protection of Competition - the conclusion and implementation of the

agreement that led to the establishment and fixing prices, as well as to the

section of the commodity market of gepsol sales volume and composition of

buyers in Russia.

Such conclusions were made by the antimonopoly authority and

supported by the court on the basis of the body of direct and indirect evidence

obtained during unscheduled inspections of the documents of the business

entities: letters, tables with prices of commercial contracts, officials

explanations.

Economic analysis was also showed the stability of the list of customers

assigned to each salesman, for more than three years as well as the volume of

the delivered goods. But the prices increased simultaneously, but not equal. In

order not to arouse suspicion of the FAS Russia the cartel participants agreed

to keep the price difference between 0.2 and 2.6%. So it is impossible to prove

the cartel without direct evidence.



SALT CARTEL
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FAS Russia made a decision on the violation of paragraph 3 of Part 1 of

Article 11 of the Law on Protection of Competition.

In the case of the white salt cartel the main evidence was anti-competitive

agreement between competitors LLC "Grosser" Company "TDS", LLC

"Veles Group", OOO "Salt Bryansk" and LLC "TDS Rostov" received by

the FAS Russia during an unscheduled verification of "Salina Trade".

The agreement is part of the commodity market wholesale supply of

white salt in the geographical boundaries of the Russian Federation.

Participants of the agreement divided the market between them on the

territorial principle, volume of sales of goods, the assortment of goods

and the composition of buyers.

Economic analysis showed that the agreement was not executed by

the participants. The results of this analysis have influenced on the

qualification of the offense. Commission noted in its decision that this

agreement would lead to the division of the commodity market. The

question of criminal liability of agreement participants is not

compromised.



AGREEMENT OF SHARING SALT MARKET
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Economic analysis under bid-rigging

• FAS Russia made a decision on the violation of paragraph 2 of Part 1 of

Article 11 of the Law on Protection of Competition against of "Vostok",

LLC "Roads of Siberia", LLC "Dorstroyproekt", JSC "DEP 363" and JSC

"DEP 364.“

• From 2011 to 2014 on 6 auctions for the right to enter into public contracts for the

maintenance of (construction and repair) of highway M-54 "Yenisei" from

Krasnoyarsk to the border with Mongolia the cartel members agreed to maintain the

highest possible price.

• The basis for proving the case:

• - bids of competitors, amounting to hundreds of millions of rubles, matched to the

penny;

• the winner would take others, that let him win, in subcontracting or buying materials

for road construction, road equipment rented from them;

• competitors borrow money from each other for tender security and participation in

tenders;

• During the proceedings other tenders have been analyzed, entries to these tenders

have been filed by companies non-cartel members. On such trading lower initial

price is 20 to 44%. At the same time, public contracts were qualitatively and in time

performed by the winners.
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Economic analysis under bid-rigging

• FAS Russia made a decision on a number of the largest Russian meat

processing plants on the violation of paragraph 2 of Part 1 of Article

11 of the Law on Protection of Competition - conspired to keep prices

at the auction for the supply of meat for the needs of the Ministry of

Defense of the Russian Federation.

• The basis for proving the case:

• Minimum decrease in price;

• Section of lots among bidders;

• Equal conduct of cartel members during the trading session;

• Examination assessment of behavior of participants of auctions, using

mathematical methods, which concluded that such result of trades

without full knowledge of each participant about the behavior and

intentions of all participants is impossible;

• To refute the arguments of the defendants about economic unviability

of greater fall in prices was carried out a detailed economic analysis of

each enterprise, participated in the bidding, and the arguments of the

defendants were not confirmed.
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SUMMARY
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The possibility of ambiguous interpretation - the biggest obstacle in the use of

data obtained with the use of economic analysis.

These data usually can be regarded as:

- Evidence of collusion among companies;

- Parallel conduct;

- Coincidence;

The basis of the finding of a violation of antimonopoly legislation can be laid

only the body of evidence, which may include, also the data obtained by the

methods of economic analysis.

In which cases they are needed, was mentioned at the beginning of the report.

In this regard, I would like to quote:

- "[...] survey of economic experts can not take the place of legal assessment

and judicial process. The Court should decide what is prohibited under Article

85 (1) and evidence of committing prohibited acts, not theorists of the

economy." (B. Vesterdorf in Polypropylene, Joint Cases T1-158 / 89)

- “economic analysis can not outweigh the undoubted reality of documentary

evidence, such as referred to in the contested decision" (Cimenteries, p.

1088).
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